ternal Revenue Bulletin to identify those
rulings that are obsolete because (1) the
applicable statutory provisions or regula-
tions have been changed or repealed; (2)
the ruling position is specifically covered
by statute, regulations, or subsequent pub-
lished position; or (3) the facts on which
the ruling position is based no longer exist
or are not sufficiently described to permit
clear application of the current statute and
regulations.

Rev. Rul. 75-425, 1975-2 C.B. 291,
concerns the effect of an alien individual
employed by a foreign government or
international organization in the United
States signing a waiver (United States
Citizenship and Immigration Services
(USCIS) Form I-508) under section
247(b) of the Immigration and Nation-
ality Act (8 U.S.C. § 1257(b)). Generally,
an alien individual employed by a foreign
government or international organization
who files the waiver provided by section
247(b) of the Immigration and Nationality
Act is, from the date of filing the waiver,
no longer entitled to exemption from in-
come tax under section 893 of the Internal
Revenue Code with respect to his or her
compensation received from such foreign
government or international organiza-
tion. See Treas. Reg. § 1.893-1(a)(5)
and (b)(4). However, the filing of the
waiver will have no effect on any income
tax exemption derived by an alien indi-
vidual from the provisions of an income
tax treaty, consular agreement, or other
international agreement to the extent the
application of the exemption is not de-
pendent upon the internal revenue laws
of the United States. See Treas. Reg.
§ 1.893-1(c)(2).

Rev. Rul. 75-425 sets forth the appli-
cation of the above rules with respect to
a list of foreign countries with which the
United States had an income tax treaty or
consular agreement and a list of interna-
tional organizations with respect to which
the United States was a signatory to the in-
ternational agreement creating the interna-
tional organization(s) at the time of pub-
lication of the revenue ruling. Because
many of those income tax treaties, consular
agreements, and international agreements
have been modified, superseded, or are
no longer in force, and because the facts
on which the ruling position was based
no longer exist or are not sufficiently de-
scribed to permit clear application of the
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currently applicable legal provisions and
agreements, the Internal Revenue Service
has concluded that Rev. Rul. 75425 is no
longer determinative with respect to for-
eign government and international organ-
ization employees of any foreign country.
Accordingly, Rev. Rul. 75-425 is hereby
declared obsolete.

Alien individuals employed by a for-
eign government or international organi-
zation in the United States, who file the
waiver provided by section 247(b) of the
Immigration and Nationality Act (USCIS
Form I-508), will be entitled to any tax
exemption conferred under the provisions
of an applicable income tax treaty, con-
sular agreement, or international agree-
ment, that is still in force, to the extent
the application of the exemption is not
dependent upon the internal revenue laws
of the United States. For guidance with
respect to a specific foreign country or
international organization, send an e-mail
to embassy@irs.gov.

DRAFTING INFORMATION

Various personnel from the Office of
Associate Chief Counsel (International)
participated in the drafting of this rev-
enue ruling. For further information
regarding this revenue ruling, contact
Richard A. Ward at (202) 874-1621 (not a
toll-free call) or e-mail embassy @irs.gov.

Section 6011.—General
Requirement of Return,
Statement, or List

26 CFR 1.6011-4: Requirement of statement disclos-
ing participation in certain transactions by taxpay-
ers.

T.D. 9350

DEPARTMENT OF

THE TREASURY

Internal Revenue Service
26 CFR Parts 1, 20, 25, 31,
53, 54, and 56

AJCA Modifications to the
Section 6011 Regulations

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulations.
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SUMMARY: This document contains final
regulations under section 6011 of the Inter-
nal Revenue Code that modify the rules re-
lating to the disclosure of reportable trans-
actions under section 6011. These regula-
tions affect taxpayers participating in re-
portable transactions under section 6011,
material advisors responsible for disclos-
ing reportable transactions under section
6111, and material advisors responsible for
keeping lists under section 6112.

DATES: Effective Date: These regulations
are effective August 3, 2007.

FOR FURTHER INFORMATION
CONTACT: Charles D. Wien,
Michael H. Beker, or Tolsun N. Waddle,
202-622-3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final regula-
tions that amend 26 CFR part 1 by modify-
ing and clarifying the rules relating to the
disclosure of reportable transactions under
section 6011. This document also contains
final regulations that amend 26 CFR parts
20, 25, 31, 53, 54, and 56 by modifying
the rules for purposes of estate, gift, em-
ployment, and pension and exempt organi-
zations excise taxes that require the disclo-
sure of listed transactions by certain tax-
payers on their Federal tax returns under
section 6011.

The American Jobs Creation Act of
2004, Public Law 108-357, (118 Stat.
1418), (AJCA) was enacted on October
22, 2004. The AJCA revised sections
6111 and 6112, thereby necessitating
changes to the rules under section 6011.
On November 1, 2006, the IRS and Trea-
sury Department issued a notice of pro-
posed rulemaking and temporary and final
regulations under sections 6011, 6111, and
6112 (REG-103038-05, 2006—49 1.R.B.
1049, REG-103039-05, 2006—49 1.R.B.
1057, REG-103043-05, 2006-49 1.R.B.
1063, T.D. 9295, 2006-49 1.R.B. 1030)
(the November 2006 regulations). The
November 2006 regulations were pub-
lished in the Federal Register (71 FR
64488, 71 FR 64496, 71 FR 64501, 71 FR
64458) on November 2, 2006.

The IRS and Treasury Department re-
ceived written public comments respond-
ing to the proposed regulations and held
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a public hearing regarding the proposed
rules on March 20, 2007. After consid-
eration of the comments received and the
comments made at the hearing, the pro-
posed regulations are adopted as revised
by this Treasury decision. These final reg-
ulations generally retain the provisions of
the proposed regulations but include some
modifications based on the recommenda-
tions made in the public comments.

Summary of Comments and
Explanation of Provisions

Nine written comments were received
in response to the NPRM. All comments
were considered and are available for pub-
lic inspection upon request.

Transactions of Interest

The proposed regulations identified
transactions of interest as a new reportable
transaction category. As stated in the
preamble to the proposed regulations, a
transaction of interest is a transaction that
the IRS and Treasury Department believe
has a potential for tax avoidance or eva-
sion, but for which the IRS and Treasury
Department lack enough information to
determine whether the transaction should
be identified specifically as a tax avoid-
ance transaction. These final regulations
adopt the language in the proposed regu-
lations regarding transactions of interest
without modification. This language pro-
vides that a transaction of interest is a
transaction that is the same as or sub-
stantially similar to one of the types of
transactions that the IRS has identified by
notice, regulation, or other form of pub-
lished guidance as a transaction of interest.
These final regulations also retain the lan-
guage in the proposed regulations that
provide that a taxpayer’s participation in a
transaction of interest will be determined
in the published guidance which identifies
the transaction of interest.

Several commentators requested more
specificity and guidance on the definition
of what constitutes a transaction of inter-
est. Specifically, the commentators rec-
ommended that the term “participation,”
for purposes of determining whether a tax-
payer participated in a transaction of in-
terest, be defined in the regulations rather
than in the published guidance identify-
ing the transaction of interest. The com-
mentators also requested that the published

2007-38 I.R.B.

guidance describing a transaction of inter-
est be crafted in a clear and specific man-
ner, thereby enabling taxpayers to deter-
mine whether they participated in a trans-
action of interest. One commentator also
recommended providing a list of factors in
the regulations that the IRS would consider
when identifying a transaction of interest.
Further, several commentators requested
that the IRS and Treasury Department pro-
vide notice to taxpayers that the IRS and
Treasury Department are considering des-
ignating a particular transaction as a trans-
action of interest and requesting comments
prior to publishing guidance identifying a
transaction as a transaction of interest.

The IRS and Treasury Department be-
lieve that providing a specific definition
for the transactions of interest category
in the regulations would unduly limit the
IRS and Treasury Department’s ability to
identify transactions that have the poten-
tial for tax avoidance or evasion. In or-
der to maintain flexibility in identifying a
transaction of interest, the description of
a transaction of interest will be provided
in the published guidance that identifies
the transaction of interest. The published
guidance identifying a transaction of in-
terest will provide taxpayers with the in-
formation necessary to determine whether
a particular transaction is the same as or
substantially similar to the transaction de-
scribed in the published guidance and to
determine who participated in the transac-
tion.

The IRS and Treasury Department do
not believe that the regulations should be
amended to include language requiring the
IRS and Treasury Department to provide
advance notice for transactions of interest
as suggested by the commentators. How-
ever, the IRS and Treasury Department
may choose to publish advance notice
and request comments in certain circum-
stances. The determination of whether to
provide advance notice and a request for
comments will be made on a transaction
by transaction basis.

The proposed regulations also pro-
vide that upon publication of the final
regulations, the transactions of interest
category of reportable transaction will ap-
ply to transactions entered into on or after
November 2, 2006. These final regula-
tions adopt the effective date stated in the
proposed regulations.
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The preamble to the proposed regula-
tions provides that when the IRS and Trea-
sury Department have gathered enough in-
formation to make an informed decision as
to whether a particular transaction of inter-
est is a tax avoidance type of transaction,
the IRS and Treasury Department may take
one or more actions, including removing
the transaction from the transaction of in-
terest category in published guidance, des-
ignating the transaction as a listed trans-
action, or providing a new category of re-
portable transaction. Several commenta-
tors recommended that the period during
which a transaction may be considered a
transaction of interest be limited to twenty-
four months, unless the IRS and Treasury
Department affirmatively act to extend the
designation for an additional twenty-four
months with no limit on the number of
permissible extensions. One commentator
suggested that the length of the period be
limited to twenty-four months, with no ex-
tensions.

The IRS and Treasury Department be-
lieve that limiting the length of time a
transaction may be designated a transac-
tion of interest would be contrary to the
purpose of the transactions of interest cat-
egory of reportable transaction and would
hinder the ability of the IRS and Treasury
Department to efficiently and effectively
gather the necessary information to deter-
mine whether a particular transaction is a
tax avoidance type of transaction. Accord-
ingly, these final regulations do not adopt
these suggestions.

Disclosure of Reportable Transactions by
Owners of a Pass-through Entity

1. Timing of disclosures

The proposed regulations provide that
if a taxpayer who is a partner in a partner-
ship, a shareholder in an S corporation, or
a beneficiary of a trust receives a timely
Schedule K-1 less than 10 calendar days
before the due date of the taxpayer’s re-
turn (including extensions) and, based on
receipt of the timely Schedule K-1, the
taxpayer determines that the taxpayer par-
ticipated in a reportable transaction, the
disclosure statement will not be considered
late if the taxpayer discloses the reportable
transaction by filing a disclosure statement
with the Office of Tax Shelter Analysis
(OTSA) within 45 calendar days after the
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due date of the taxpayer’s return (includ-
ing extensions). Several commentators
requested that the proposed regulations
not limit relief to taxpayers who receive a
timely Schedule K—1 before the due date
of their return. Others believed the 45 day
disclosure period was too short. One com-
mentator recommended that the provision
apply to late disclosures that were inad-
vertent or non-abusive. One commentator
recommended that the 10 day period be
extended to 30 days and the 45 day disclo-
sure period be extended to 90 days. With
respect to the date the disclosure period
begins, two commentators commented
that the disclosure period should begin on
the date the taxpayer receives the timely
Schedule K-1.

The IRS and Treasury Department
agree that the 45 day disclosure period
should be extended. These final regula-
tions extend the disclosure period to 60
calendar days. The IRS and Treasury
Department believe that this additional
period will provide taxpayers with ample
time to review the entity’s return and com-
ply with any administrative and regulatory
requirements before filing their disclosure
statement. It should be noted that if a
taxpayer receives a timely Schedule K-1
after the due date of the taxpayer’s return
(including extensions), the taxpayer will
have received the timely Schedule K-1
less than 10 calendar days before the due
date of the return and will have 60 calendar
days after the due date of the taxpayer’s
return (including extensions) to file the
disclosure statement.

II. Pass-through owners

Several commentators have suggested
that the disclosure obligations of owners
of a pass-through entity that participates
in a reportable transaction be amended to
provide that only certain owners of the
pass-through entity are required to dis-
close their participation in the reportable
transaction. One commentator suggested
that an owner of a pass-through entity
should be removed from this disclo-
sure obligation when (1) the owner did
not know and should not have known
that the pass-through entity engaged in
the reportable transaction; and (2) the
pass-through entity failed to disclose
timely its participation in the reportable
transaction on its return to OTSA. The
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commentator also recommends that if the
owner knew or reasonably should have
known of the pass-through entity’s partic-
ipation in the reportable transaction, the
owner should be required to file a disclo-
sure statement even if the pass-through
entity did not disclose the transaction to
the owner. A different commentator sug-
gested that an owner of a pass-through en-
tity not be required to disclose the owner’s
participation in a reportable transaction,
even if the owner knew or should have
known of the pass-through entity’s partic-
ipation in the reportable transaction.

Several commentators also suggested
adopting a de minimis ownership rule ex-
empting taxpayers owning less than a cer-
tain percentage of the pass-through entity
from the disclosure requirements. One
commentator suggested exempting owners
of 5 percent or less of the outstanding in-
terests in the pass-through entity that par-
ticipates in a reportable transaction.

The IRS and Treasury Department are
aware that certain partners, shareholders,
and beneficiaries may file income tax re-
turns that reflect the tax consequences, tax
benefits, or tax strategy of a reportable
transaction even though the taxpayer is un-
aware that the pass-through entity engaged
in the reportable transaction. The IRS and
Treasury Department recognize the con-
cerns of the commentators. In light of the
potential monetary penalties for failing to
disclose participation in a reportable trans-
action and in order to maintain flexibil-
ity in determining who should be subject
to the disclosure requirements for a par-
ticular transaction, these final regulations
amend the proposed regulations to add lan-
guage providing flexibility to the IRS and
Treasury Department to issue other pro-
visions for disclosure under §1.6011-4 in
published guidance.

Time Period for Disclosing Participation
in a Listed Transaction and Transaction
of Interest

Under the proposed regulations if a
transaction becomes a listed transaction
or a transaction of interest after the filing
of a taxpayer’s tax return (including an
amended return) reflecting the taxpayer’s
participation in the listed transaction or
transaction of interest and before the end
of the period of limitations for assessment
of tax for any taxable year in which the
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taxpayer participated in the listed trans-
action or transaction of interest, then a
disclosure statement must be filed, regard-
less of whether the taxpayer participated
in the listed transaction or transaction of
interest in the year the transaction became
a listed transaction or a transaction of in-
terest, with OTSA within 60 calendar days
after the date on which the transaction
became a listed transaction or a transac-
tion of interest. The proposed regulations
also provide that the Commissioner may
determine the time for disclosure of listed
transactions and transactions of interest
in the published guidance identifying the
transaction.

Many commentators suggested that the
current rule, which requires the disclosure
of subsequently identified listed transac-
tions on the taxpayer’s next filed tax return
be retained in light of the potential mone-
tary penalties and potential administrative
burden due to the shortened disclosure pe-
riod. One commentator recommended that
the taxpayer be required to file the dis-
closure statement by the later of the tax-
payer’s next filed tax return or within 60
calendar days after the date on which the
transaction becomes a listed transaction or
transaction of interest.

A critical factor in the ability to ana-
lyze a particular transaction is the ability to
have the necessary information available
in a timely manner. Thus, requiring tax-
payers to file a disclosure statement with
OTSA in a timely manner is essential. Be-
cause the IRS and Treasury Department
recognize that compliance within 60 calen-
dar days may be burdensome in certain cir-
cumstances, the proposed regulations are
amended to provide that taxpayers have
90 calendar days to disclose their partic-
ipation in a subsequently identified listed
transaction or transaction of interest.

Brief Asset Holding Period Reportable
Transaction Category

Due to changes in section 901 and
based on comments received, the IRS and
Treasury Department have determined that
the brief asset holding period reportable
transaction category is no longer neces-
sary. These final regulations therefore
remove this category as a reportable trans-
action category.
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Form 8271

Before the enactment of the AJCA, sec-
tion 6111 provided that tax shelter organiz-
ers were required to provide investors in
tax shelters the registration number for the
tax shelter. Section 301.6111-1T, Q&A
55, requires investors to report the reg-
istration number of the tax shelter to the
IRS on Form 8271, “Investor Reporting
of Tax Shelter Registration Number”, and
attach the Form 8271 to any return on
which any deduction, loss, credit, or other
tax benefit attributable to the tax shelter
is claimed. Because only a few investors
must still file Form 8271 for pre-AJCA
section 6111 tax shelters and because the
IRS already is aware of these transactions,
the IRS and Treasury Department have de-
cided that investors are no longer required
to file Forms 8271 otherwise due on or af-
ter August 3, 2007. The Form 8271 will be
obsoleted. Taxpayers required to file Form
8886, “Reportable Transaction Disclosure
Statement”, pursuant to §1.6011-4(d), and
Form 8271 with respect to the same trans-
action only need to report the registration
number on Form 8886.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations, and
because these regulations do not impose a
collection of information on small entities,
the provisions of the Regulatory Flexibil-
ity Act (5 U.S.C. chapter 35) do not ap-
ply. The disclosure statement referenced in
these regulations has been made available
for public comment and any update to the
disclosure statement will be made avail-
able for public comment in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35). Pursuant to sec-
tion 7805(f) of the Internal Revenue Code,
the notice of proposed rulemaking preced-
ing these regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small business.
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Drafting Information

The principal authors of these
regulations are Charles D. Wien,
Michael H. Beker, and Tolsun N. Waddle,
Office of the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated in
their development.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 20, 25,
31, 53, 54, and 56 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6011-4 is revised to
read as follows:

§1.6011—4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. Every taxpayer that
has participated, as described in paragraph
(c)(3) of this section, in a reportable trans-
action within the meaning of paragraph (b)
of this section and who is required to file
a tax return must file within the time pre-
scribed in paragraph (e) of this section a
disclosure statement in the form prescribed
by paragraph (d) of this section. The fact
that a transaction is a reportable transac-
tion shall not affect the legal determination
of whether the taxpayer’s treatment of the
transaction is proper.

(b) Reportable transactions—(1) In
general. A reportable transaction is a
transaction described in any of the para-
graphs (b)(2) through (7) of this section.
The term transaction includes all of the
factual elements relevant to the expected
tax treatment of any investment, entity,
plan, or arrangement, and includes any
series of steps carried out as part of a plan.

(2) Listed transactions. A listed trans-
action is a transaction that is the same
as or substantially similar to one of the
types of transactions that the Internal Rev-
enue Service (IRS) has determined to be
a tax avoidance transaction and identified
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by notice, regulation, or other form of pub-
lished guidance as a listed transaction.

(3) Confidential transactions—(i) In
general. A confidential transaction is a
transaction that is offered to a taxpayer
under conditions of confidentiality and for
which the taxpayer has paid an advisor a
minimum fee.

(i) Conditions of confidentiality. A
transaction is considered to be offered to
a taxpayer under conditions of confiden-
tiality if the advisor who is paid the min-
imum fee places a limitation on disclosure
by the taxpayer of the tax treatment or tax
structure of the transaction and the limi-
tation on disclosure protects the confiden-
tiality of that advisor’s tax strategies. A
transaction is treated as confidential even
if the conditions of confidentiality are not
legally binding on the taxpayer. A claim
that a transaction is proprietary or exclu-
sive is not treated as a limitation on dis-
closure if the advisor confirms to the tax-
payer that there is no limitation on disclo-
sure of the tax treatment or tax structure of
the transaction.

(iii) Minimum fee. For purposes of this
paragraph (b)(3), the minimum fee is—

(A) $250,000 for a transaction if the
taxpayer is a corporation;

(B) $50,000 for all other transactions
unless the taxpayer is a partnership or trust,
all of the owners or beneficiaries of which
are corporations (looking through any
partners or beneficiaries that are them-
selves partnerships or trusts), in which
case the minimum fee is $250,000.

(iv) Determination of minimum fee. For
purposes of this paragraph (b)(3), in de-
termining the minimum fee, all fees for
a tax strategy or for services for advice
(whether or not tax advice) or for the im-
plementation of a transaction are taken into
account. Fees include consideration in
whatever form paid, whether in cash or in
kind, for services to analyze the transaction
(whether or not related to the tax conse-
quences of the transaction), for services to
implement the transaction, for services to
document the transaction, and for services
to prepare tax returns to the extent return
preparation fees are unreasonable in light
of the facts and circumstances. For pur-
poses of this paragraph (b)(3), a taxpayer
also is treated as paying fees to an advisor
if the taxpayer knows or should know that
the amount it pays will be paid indirectly to
the advisor, such as through a referral fee
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or fee-sharing arrangement. A fee does not
include amounts paid to a person, includ-
ing an advisor, in that person’s capacity as
a party to the transaction. For example,
a fee does not include reasonable charges
for the use of capital or the sale or use of
property. The IRS will scrutinize carefully
all of the facts and circumstances in deter-
mining whether consideration received in
connection with a confidential transaction
constitutes fees.

(V) Related parties. For purposes of
this paragraph (b)(3), persons who bear a
relationship to each other as described in
section 267(b) or 707(b) will be treated as
the same person.

(4) Transactions with contractual pro-
tection—(1) In general. A transaction with
contractual protection is a transaction for
which the taxpayer or a related party (as
described in section 267(b) or 707(b)) has
the right to a full or partial refund of fees
(as described in paragraph (b)(4)(ii) of this
section) if all or part of the intended tax
consequences from the transaction are not
sustained. A transaction with contractual
protection also is a transaction for which
fees (as described in paragraph (b)(4)(ii)
of this section) are contingent on the tax-
payer’s realization of tax benefits from
the transaction. All the facts and circum-
stances relating to the transaction will be
considered when determining whether a
fee is refundable or contingent, including
the right to reimbursements of amounts
that the parties to the transaction have not
designated as fees or any agreement to pro-
vide services without reasonable compen-
sation.

(i) Fees. Paragraph (b)(4)(i) of this sec-
tion only applies with respect to fees paid
by or on behalf of the taxpayer or a related
party to any person who makes or provides
a statement, oral or written, to the taxpayer
or related party (or for whose benefit a
statement is made or provided to the tax-
payer or related party) as to the potential
tax consequences that may result from the
transaction.

(iii) Exceptions—i(A) Termination of
transaction. A transaction is not consid-
ered to have contractual protection solely
because a party to the transaction has the
right to terminate the transaction upon
the happening of an event affecting the
taxation of one or more parties to the
transaction.
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(B) Previously reported transaction. If
a person makes or provides a statement to
a taxpayer as to the potential tax conse-
quences that may result from a transaction
only after the taxpayer has entered into the
transaction and reported the consequences
of the transaction on a filed tax return,
and the person has not previously received
fees from the taxpayer relating to the trans-
action, then any refundable or contingent
fees are not taken into account in determin-
ing whether the transaction has contrac-
tual protection. This paragraph (b)(4) does
not provide any substantive rules regard-
ing when a person may charge refundable
or contingent fees with respect to a trans-
action. See Circular 230, 31 CFR Part 10,
for the regulations governing practice be-
fore the IRS.

(5) Loss transactions—(i) In general.
A loss transaction is any transaction result-
ing in the taxpayer claiming a loss under
section 165 of at least—

(A) $10 million in any single taxable
year or $20 million in any combination of
taxable years for corporations;

(B) $10 million in any single taxable
year or $20 million in any combination
of taxable years for partnerships that have
only corporations as partners (looking
through any partners that are themselves
partnerships), whether or not any losses
flow through to one or more partners; or

(C) $2 million in any single taxable year
or $4 million in any combination of taxable
years for all other partnerships, whether or
not any losses flow through to one or more
partners;

(D) $2 million in any single taxable year
or $4 million in any combination of tax-
able years for individuals, S corporations,
or trusts, whether or not any losses flow
through to one or more shareholders or
beneficiaries; or

(E) $50,000 in any single taxable year
for individuals or trusts, whether or not the
loss flows through from an S corporation
or partnership, if the loss arises with re-
spect to a section 988 transaction (as de-
fined in section 988(c)(1) relating to for-
eign currency transactions).

(ii) Cumulative losses. In determin-
ing whether a transaction results in a tax-
payer claiming a loss that meets the thresh-
old amounts over a combination of taxable
years as described in paragraph (b)(5)(i) of
this section, only losses claimed in the tax-
able year that the transaction is entered into
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and the five succeeding taxable years are
combined.

(iii) Section 165 loss—(A) For purposes
of this section, in determining the thresh-
olds in paragraph (b)(5)(i) of this section,
the amount of a section 165 loss is ad-
justed for any salvage value and for any
insurance or other compensation received.
See §1.165-1(c)(4). However, a section
165 loss does not take into account offset-
ting gains, or other income or limitations.
For example, a section 165 loss does not
take into account the limitation in section
165(d) (relating to wagering losses) or the
limitations in sections 165(f), 1211, and
1212 (relating to capital losses). The full
amount of a section 165 loss is taken into
account for the year in which the loss is
sustained, regardless of whether all or part
of the loss enters into the computation of
a net operating loss under section 172 or a
net capital loss under section 1212 that is a
carryback or carryover to another year. A
section 165 loss does not include any por-
tion of a loss, attributable to a capital loss
carryback or carryover from another year,
that is treated as a deemed capital loss un-
der section 1212.

(B) For purposes of this section, a
section 165 loss includes an amount de-
ductible pursuant to a provision that treats
a transaction as a sale or other disposition,
or otherwise results in a deduction under
section 165. A section 165 loss includes,
for example, a loss resulting from a sale or
exchange of a partnership interest under
section 741 and a loss resulting from a
section 988 transaction.

(6) Transactions of interest. A transac-
tion of interest is a transaction that is the
same as or substantially similar to one of
the types of transactions that the IRS has
identified by notice, regulation, or other
form of published guidance as a transac-
tion of interest.

(7) [Reserved].

(8) Exceptions—(i) In general. A trans-
action will not be considered a reportable
transaction, or will be excluded from any
individual category of reportable transac-
tion under paragraphs (b)(3) through (7) of
this section, if the Commissioner makes a
determination by published guidance that
the transaction is not subject to the report-
ing requirements of this section. The Com-
missioner may make a determination by
individual letter ruling under paragraph (f)
of this section that an individual letter rul-
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ing request on a specific transaction satis-
fies the reporting requirements of this sec-
tion with regard to that transaction for the
taxpayer who requests the individual letter
ruling.

(i1) Special rule for RICs. For pur-
poses of this section, a regulated invest-
ment company (RIC) as defined in section
851 or an investment vehicle that is owned
95 percent or more by one or more RICs
at all times during the course of the trans-
action is not required to disclose a transac-
tion that is described in any of paragraphs
(b)(3) through (5) and (b)(7) of this section
unless the transaction is also a listed trans-
action or a transaction of interest.

(¢) Definitions. For purposes of this
section, the following definitions apply:

(1) Taxpayer. The term taxpayer
means any person described in section
7701(a)(1), including S corporations. Ex-
cept as otherwise specifically provided
in this section, the term taxpayer also in-
cludes an affiliated group of corporations
that joins in the filing of a consolidated
return under section 1501.

(2) Corporation. When used specifi-
cally in this section, the term corporation
means an entity that is required to file a re-
turn for a taxable year on any 1120 series
form, or successor form, excluding S cor-
porations.

(3) Participation—(i) In general—(A)
Listed transactions. A taxpayer has par-
ticipated in a listed transaction if the
taxpayer’s tax return reflects tax conse-
quences or a tax strategy described in the
published guidance that lists the transac-
tion under paragraph (b)(2) of this section.
A taxpayer also has participated in a listed
transaction if the taxpayer knows or has
reason to know that the taxpayer’s tax
benefits are derived directly or indirectly
from tax consequences or a tax strategy
described in published guidance that lists a
transaction under paragraph (b)(2) of this
section. Published guidance may iden-
tify other types or classes of persons that
will be treated as participants in a listed
transaction. Published guidance also may
identify types or classes of persons that
will not be treated as participants in a
listed transaction.

(B) Confidential transactions. A tax-
payer has participated in a confidential
transaction if the taxpayer’s tax return
reflects a tax benefit from the transaction
and the taxpayer’s disclosure of the tax
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treatment or tax structure of the transac-
tion is limited in the manner described
in paragraph (b)(3) of this section. If a
partnership’s, S corporation’s or trust’s
disclosure is limited, and the partner’s,
shareholder’s, or beneficiary’s disclo-
sure is not limited, then the partnership,
S corporation, or trust, and not the partner,
shareholder, or beneficiary, has partici-
pated in the confidential transaction.

(C) Transactions with contractual pro-
tection. A taxpayer has participated in a
transaction with contractual protection if
the taxpayer’s tax return reflects a tax ben-
efit from the transaction and, as described
in paragraph (b)(4) of this section, the tax-
payer has the right to the full or partial re-
fund of fees or the fees are contingent. If a
partnership, S corporation, or trust has the
right to a full or partial refund of fees or
has a contingent fee arrangement, and the
partner, shareholder, or beneficiary does
not individually have the right to the re-
fund of fees or a contingent fee arrange-
ment, then the partnership, S corporation,
or trust, and not the partner, shareholder, or
beneficiary, has participated in the transac-
tion with contractual protection.

(D) Loss transactions. A taxpayer has
participated in a loss transaction if the
taxpayer’s tax return reflects a section
165 loss and the amount of the section
165 loss equals or exceeds the thresh-
old amount applicable to the taxpayer as
described in paragraph (b)(5)(i) of this
section. If a taxpayer is a partner in a
partnership, shareholder in an S corpora-
tion, or beneficiary of a trust and a section
165 loss as described in paragraph (b)(5)
of this section flows through the entity
to the taxpayer (disregarding netting at
the entity level), the taxpayer has partici-
pated in a loss transaction if the taxpayer’s
tax return reflects a section 165 loss and
the amount of the section 165 loss that
flows through to the taxpayer equals or
exceeds the threshold amounts applicable
to the taxpayer as described in paragraph
(b)(5)() of this section. For this purpose,
a tax return is deemed to reflect the full
amount of a section 165 loss described
in paragraph (b)(5) of this section alloca-
ble to the taxpayer under this paragraph
(©)(3)(G)(D), regardless of whether all or
part of the loss enters into the computation
of a net operating loss under section 172
or net capital loss under section 1212 that
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the taxpayer may carry back or carry over
to another year.

(E) Transactions of interest. A taxpayer
has participated in a transaction of interest
if the taxpayer is one of the types or classes
of persons identified as participants in the
transaction in the published guidance de-
scribing the transaction of interest.

(F) [Reserved].

(G) Shareholders of foreign corpora-
tions—(1) In general. A reporting share-
holder of a foreign corporation participates
in a transaction described in paragraphs
(b)(2) through (5) and (b)(7) of this sec-
tion if the foreign corporation would be
considered to participate in the transac-
tion under the rules of this paragraph (c)(3)
if it were a domestic corporation filing
a tax return that reflects the items from
the transaction. A reporting shareholder
of a foreign corporation participates in a
transaction described in paragraph (b)(6)
of this section only if the published guid-
ance identifying the transaction includes
the reporting shareholder among the types
or classes of persons identified as partic-
ipants. A reporting shareholder (and any
successor in interest) is considered to par-
ticipate in a transaction under this para-
graph (c)(3)(i)(G) only for its first tax-
able year with or within which ends the
first taxable year of the foreign corpora-
tion in which the foreign corporation par-
ticipates in the transaction, and for the re-
porting shareholder’s five succeeding tax-
able years.

(2) Reporting shareholder. The term
reporting shareholder means a United
States shareholder (as defined in section
951(b)) in a controlled foreign corporation
(as defined in section 957) or a 10 percent
shareholder (by vote or value) of a qual-
ified electing fund (as defined in section
1295).

(i) Examples. The following exam-
ples illustrate the provisions of paragraph
(©)(3)(i) of this section:

Example 1. Notice 2003-55, 2003-2 C.B. 395,
which modified and superseded Notice 95-53,
1995-2 C.B. 334 (see §601.601(d)(2) of this chap-
ter), describes a lease stripping transaction in which
one party (the transferor) assigns the right to receive
future payments under a lease of tangible property
and treats the amount realized from the assignment
as its current income. The transferor later transfers
the property subject to the lease in a transaction
intended to qualify as a transferred basis transaction,
for example, a transaction described in section 351.

The transferee corporation claims the deductions
associated with the high basis property subject to the
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lease. The transferor’s and transferee corporation’s
tax returns reflect tax positions described in Notice
2003-55. Therefore, the transferor and transferee
corporation have participated in the listed transac-
tion. In the section 351 transaction, the transferor
will have received stock with low value and high ba-
sis from the transferee corporation. If the transferor
subsequently transfers the high basis/low value stock
to a taxpayer in another transaction intended to qual-
ify as a transferred basis transaction and the taxpayer
uses the stock to generate a loss, and if the taxpayer
knows or has reason to know that the tax loss claimed
was derived indirectly from the lease stripping trans-
action, then the taxpayer has participated in the listed
transaction. Accordingly, the taxpayer must disclose
the transaction and the manner of the taxpayer’s
participation in the transaction under the rules of this
section. For purposes of this example, if a bank lends
money to the transferor, transferee corporation, or
taxpayer for use in their transactions, the bank has
not participated in the listed transaction because the
bank’s tax return does not reflect tax consequences
or a tax strategy described in the listing notice (nor
does the bank’s tax return reflect a tax benefit derived
from tax consequences or a tax strategy described
in the listing notice) nor is the bank described as a
participant in the listing notice.

Example 2. XYZ is a limited liability company
treated as a partnership for tax purposes. X, Y, and
Z are members of XYZ. X is an individual, Y is an
S corporation, and Z is a partnership. XYZ enters
into a confidential transaction under paragraph (b)(3)
of this section. XYZ and X are bound by the confi-
dentiality agreement, but Y and Z are not bound by
the agreement. As a result of the transaction, XYZ,
X, Y, and Z all reflect a tax benefit on their tax re-
turns. Because XYZ’s and X’s disclosure of the tax
treatment and tax structure are limited in the manner
described in paragraph (b)(3) of this section and their
tax returns reflect a tax benefit from the transaction,
both XYZ and X have participated in the confidential
transaction. Neither Y nor Z has participated in the
confidential transaction because they are not subject
to the confidentiality agreement.

Example 3. P, a corporation, has an 80% partner-
ship interest in PS, and S, an individual, has a 20%
partnership interest in PS. P, S, and PS are calendar
year taxpayers. In 2006, PS enters into a transac-
tion and incurs a section 165 loss (that does not meet
any of the exceptions to a section 165 loss identi-
fied in published guidance) of $12 million and off-
setting gain of $3 million. On PS’ 2006 tax return,
PS includes the section 165 loss and the correspond-
ing gain. PS must disclose the transaction under this
section because PS’ section 165 loss of $12 million
is equal to or greater than $2 million. P is allocated
$9.6 million of the section 165 loss and $2.4 million
of the offsetting gain. P does not have to disclose the
transaction under this section because P’s section 165
loss of $9.6 million is not equal to or greater than $10
million. S is allocated $2.4 million of the section 165
loss and $600,000 of the offsetting gain. S must dis-
close the transaction under this section because S’s
section 165 loss of $2.4 million is equal to or greater
than $2 million.

(4) Substantially similar. The term
substantially similar includes any transac-
tion that is expected to obtain the same or
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similar types of tax consequences and that
is either factually similar or based on the
same or similar tax strategy. Receipt of an
opinion regarding the tax consequences of
the transaction is not relevant to the deter-
mination of whether the transaction is the
same as or substantially similar to another
transaction. Further, the term substan-
tially similar must be broadly construed
in favor of disclosure. For example, a
transaction may be substantially similar to
a listed transaction even though it involves
different entities or uses different Internal
Revenue Code provisions. (See for exam-
ple, Notice 2003-54, 2003-2 C.B. 363,
describing a transaction substantially sim-
ilar to the transactions in Notice 2002-50,
2002-2 C.B. 98, and Notice 2002-65,
2002-2 C.B. 690.) The following exam-
ples illustrate situations where a transac-
tion is the same as or substantially similar
to a listed transaction under paragraph
(b)(2) of this section. (Such transactions
may also be reportable transactions un-
der paragraphs (b)(3) through (7) of this
section.) See §601.601(d)(2)(ii)(b) of this
chapter. The following examples illustrate
the provisions of this paragraph (c)(4):

Example 1. Notice 200044, 2000-2 C.B. 255
(see §601.601(d)(2)(ii)(b) of this chapter), sets forth
a listed transaction involving offsetting options trans-
ferred to a partnership where the taxpayer claims ba-
sis in the partnership for the cost of the purchased op-
tions but does not adjust basis under section 752 as
a result of the partnership’s assumption of the tax-
payer’s obligation with respect to the options. Trans-
actions using short sales, futures, derivatives or any
other type of offsetting obligations to inflate basis in a
partnership interest would be the same as or substan-
tially similar to the transaction described in Notice
2000-44. Moreover, use of the inflated basis in the
partnership interest to diminish gain that would oth-
erwise be recognized on the transfer of a partnership
asset would also be the same as or substantially sim-
ilar to the transaction described in Notice 2000—44.
See §601.601(d)(2)(ii)(b).

Example 2. Notice 2001-16, 2001-1 C.B. 730
(see §601.601(d)(2)(ii)(b) of this chapter), sets forth
a listed transaction involving a seller (X) who desires
to sell stock of a corporation (T), an intermediary cor-
poration (M), and a buyer (Y) who desires to purchase
the assets (and not the stock) of T. M agrees to facil-
itate the sale to prevent the recognition of the gain
that T would otherwise report. Notice 2001-16 de-
scribes M as a member of a consolidated group that
has a loss within the group or as a party not subject to
tax. Transactions utilizing different intermediaries to
prevent the recognition of gain would be the same as
or substantially similar to the transaction described
in Notice 2001-16. An example is a transaction in
which M is a corporation that does not file a consol-
idated return but which buys T stock, liquidates T,
sells assets of T to Y, and offsets the gain on the sale
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of those assets with currently generated losses. See
§601.601(d)(2)(ii)(b).

(5) Tax. The term tax means Federal
income tax.

(6) Tax benefit. A tax benefit includes
deductions, exclusions from gross income,
nonrecognition of gain, tax credits, adjust-
ments (or the absence of adjustments) to
the basis of property, status as an entity ex-
empt from Federal income taxation, and
any other tax consequences that may re-
duce a taxpayer’s Federal income tax li-
ability by affecting the amount, timing,
character, or source of any item of income,
gain, expense, loss, or credit.

(7) Tax return. The term tax return
means a Federal income tax return and a
Federal information return.

(8) Tax treatment. The tax treatment of
a transaction is the purported or claimed
Federal income tax treatment of the trans-
action.

(9) Tax structure. The tax structure of a
transaction is any fact that may be relevant
to understanding the purported or claimed
Federal income tax treatment of the trans-
action.

(d) Form and content of disclosure
statement. A taxpayer required to file
a disclosure statement under this sec-
tion must file a completed Form 8886,
“Reportable Transaction Disclosure State-
ment” (or a successor form), in accordance
with this paragraph (d) and the instructions
to the form. The Form 8886 (or a successor
form) is the disclosure statement required
under this section. The form must be
attached to the appropriate tax return(s)
as provided in paragraph (e) of this sec-
tion. If a copy of a disclosure statement
is required to be sent to the Office of Tax
Shelter Analysis (OTSA) under paragraph
(e) of this section, it must be sent in accor-
dance with the instructions to the form. To
be considered complete, the information
provided on the form must describe the
expected tax treatment and all potential tax
benefits expected to result from the trans-
action, describe any tax result protection
(as defined in §301.6111-3(c)(12) of this
chapter) with respect to the transaction,
and identify and describe the transaction
in sufficient detail for the IRS to be able
to understand the tax structure of the re-
portable transaction and the identity of all
parties involved in the transaction. An in-
complete Form 8886 (or a successor form)
containing a statement that information
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will be provided upon request is not con-
sidered a complete disclosure statement.
If the form is not completed in accordance
with the provisions in this paragraph
(d) and the instructions to the form, the
taxpayer will not be considered to have
complied with the disclosure requirements
of this section. If a taxpayer receives one
or more reportable transaction numbers
for a reportable transaction, the taxpayer
must include the reportable transaction
number(s) on the Form 8886 (or a succes-
sor form). See §301.6111-3(d)(2) of this
chapter.

(e) Time of providing disclosure—(1)
In general. The disclosure statement for
a reportable transaction must be attached
to the taxpayer’s tax return for each tax-
able year for which a taxpayer participates
in a reportable transaction. In addition, a
disclosure statement for a reportable trans-
action must be attached to each amended
return that reflects a taxpayer’s participa-
tion in a reportable transaction. A copy
of the disclosure statement must be sent
to OTSA at the same time that any dis-
closure statement is first filed by the tax-
payer pertaining to a particular reportable
transaction. If a reportable transaction re-
sults in a loss which is carried back to a
prior year, the disclosure statement for the
reportable transaction must be attached to
the taxpayer’s application for tentative re-
fund or amended tax return for that prior
year. In the case of a taxpayer that is a
partner in a partnership, a shareholder in an
S corporation, or a beneficiary of a trust,
the disclosure statement for a reportable
transaction must be attached to the part-
nership, S corporation, or trust’s tax return
for each taxable year in which the part-
nership, S corporation, or trust participates
in the transaction under the rules of para-
graph (c)(3)(i) of this section. If a tax-
payer who is a partner in a partnership, a
shareholder in an S corporation, or a bene-
ficiary of a trust receives a timely Schedule
K-1 less than 10 calendar days before the
due date of the taxpayer’s return (includ-
ing extensions) and, based on receipt of
the timely Schedule K-1, the taxpayer de-
termines that the taxpayer participated in
a reportable transaction within the mean-
ing of paragraph (c)(3) of this section, the
disclosure statement will not be considered
late if the taxpayer discloses the reportable
transaction by filing a disclosure statement
with OTSA within 60 calendar days after

2007-38 I.R.B.

the due date of the taxpayer’s return (in-
cluding extensions). The Commissioner in
his discretion may issue in published guid-
ance other provisions for disclosure under
§1.6011-4.

(2) Special rules—(i) Listed transac-
tions and transactions of interest. In gen-
eral, if a transaction becomes a listed trans-
action or a transaction of interest after the
filing of a taxpayer’s tax return (includ-
ing an amended return) reflecting the tax-
payer’s participation in the listed trans-
action or transaction of interest and be-
fore the end of the period of limitations
for assessment of tax for any taxable year
in which the taxpayer participated in the
listed transaction or transaction of interest,
then a disclosure statement must be filed,
regardless of whether the taxpayer partic-
ipated in the transaction in the year the
transaction became a listed transaction or a
transaction of interest, with OTSA within
90 calendar days after the date on which
the transaction became a listed transaction
or a transaction of interest. The Commis-
sioner also may determine the time for dis-
closure of listed transactions and transac-
tions of interest in the published guidance
identifying the transaction.

(i) Loss transactions. If a transac-
tion becomes a loss transaction because
the losses equal or exceed the thresh-
old amounts as described in paragraph
(b)(5)(i) of this section, a disclosure state-
ment must be filed as an attachment to the
taxpayer’s tax return for the first taxable
year in which the threshold amount is
reached and to any subsequent tax return
that reflects any amount of section 165
loss from the transaction.

(3) Multiple disclosures. The taxpayer
must disclose the transaction in the time
and manner provided for under the provi-
sions of this section regardless of whether
the taxpayer also plans to disclose the
transaction under other published guid-
ance, for example, §1.6662-3(c)(2).

(4) Example. The following example
illustrates the application of this paragraph
(e):

Example. In January of 2008, F, a calendar year
taxpayer, enters into a transaction that at the time is
not a listed transaction and is not a transaction de-
scribed in any of the paragraphs (b)(3) through (7)
of this section. All the tax benefits from the transac-
tion are reported on F’s 2008 tax return filed timely in
April 2009. On May 2, 2011, the IRS publishes a no-

tice identifying the transaction as a listed transaction
described in paragraph (b)(2) of this section. Upon
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issuance of the May 2, 2011 notice, the transaction
becomes a reportable transaction described in para-
graph (b) of this section. The period of limitations on
assessment for F’s 2008 taxable year is still open. F
is required to file Form 8886 for the transaction with
OTSA within 90 calendar days after May 2, 2011.

(f) Rulings and protective disclo-
sures—(1) Rulings. If a taxpayer requests
a ruling on the merits of a specific trans-
action on or before the date that disclosure
would otherwise be required under this
section, and receives a favorable ruling
as to the transaction, the disclosure rules
under this section will be deemed to have
been satisfied by that taxpayer with regard
to that transaction, so long as the request
fully discloses all relevant facts relating to
the transaction which would otherwise be
required to be disclosed under this section.
If a taxpayer requests a ruling as to whether
a specific transaction is a reportable trans-
action on or before the date that disclosure
would otherwise be required under this
section, the Commissioner in his discre-
tion may determine that the submission
satisfies the disclosure rules under this
section for the taxpayer requesting the
ruling for that transaction if the request
fully discloses all relevant facts relating to
the transaction which would otherwise be
required to be disclosed under this section.
The potential obligation of the taxpayer to
disclose the transaction under this section
will not be suspended during the period
that the ruling request is pending.

(2) Protective disclosures. 1f a taxpayer
is uncertain whether a transaction must be
disclosed under this section, the taxpayer
may disclose the transaction in accordance
with the requirements of this section and
comply with all the provisions of this sec-
tion, and indicate on the disclosure state-
ment that the disclosure statement is be-
ing filed on a protective basis. The IRS
will not treat disclosure statements filed
on a protective basis any differently than
other disclosure statements filed under this
section. For a protective disclosure to be
effective, the taxpayer must comply with
these disclosure regulations by providing
to the IRS all information requested by the
IRS under this section.

(g) Retention of documents. (1) In ac-
cordance with the instructions to Form
8886 (or a successor form), the taxpayer
must retain a copy of all documents and
other records related to a transaction sub-
ject to disclosure under this section that
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are material to an understanding of the
tax treatment or tax structure of the trans-
action. The documents must be retained
until the expiration of the statute of limi-
tations applicable to the final taxable year
for which disclosure of the transaction was
required under this section. (This docu-
ment retention requirement is in addition
to any document retention requirements
that section 6001 generally imposes on the
taxpayer.) The documents may include
the following:

(i) Marketing materials related to the
transaction;

(i1) Written analyses used in decision-
making related to the transaction;

(iii) Correspondence and agreements
between the taxpayer and any advisor,
lender, or other party to the reportable
transaction that relate to the transaction;

(iv) Documents discussing, referring to,
or demonstrating the purported or claimed
tax benefits arising from the reportable
transaction; and documents, if any, refer-
ring to the business purposes for the re-
portable transaction.

(2) A taxpayer is not required to retain
earlier drafts of a document if the taxpayer
retains a copy of the final document (or, if
there is no final document, the most recent
draft of the document) and the final docu-
ment (or most recent draft) contains all the
information in the earlier drafts of the doc-
ument that is material to an understanding
of the purported tax treatment or tax struc-
ture of the transaction.

(h) Effective/applicability date—(1) In
general. This section applies to transac-
tions entered into on or after August 3,
2007. However, this section applies to
transactions of interest entered into on or
after November 2, 2006. Paragraph (f)(1)
of this section applies to ruling requests re-
ceived on or after November 1, 2006. Oth-
erwise, the rules that apply with respect to
transactions entered into before August 3,
2007, are contained in §1.6011—4 in effect
prior to August 3, 2007. (See 26 CFR part
1 revised as of April 1, 2007).

(2) [Reserved].

§1.6011-4T [Removed]

Par. 3. Section 1.6011-4T is removed.
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PART 20—ESTATE TAX; ESTATES
OF DECEDENTS DYING AFTER
AUGUST 16, 1954

Par. 4. The authority citation for part
20 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 5. Section 20.6011-4 is revised to
read as follows:

§20.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is iden-
tified as a listed transaction or a transac-
tion of interest as defined in §1.6011-4 of
this chapter by the Commissioner in pub-
lished guidance (see §601.601(d)(2)(ii)(b)
of this chapter), and the listed transaction
or transaction of interest involves an estate
tax under chapter 11 of subtitle B of the In-
ternal Revenue Code, the transaction must
be disclosed in the manner stated in such
published guidance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
section applies to transactions of interest
entered into on or after November 2, 2006.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 6. The authority citation for part
25 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 7. Section 25.6011—4 is revised to
read as follows:

§25.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is iden-
tified as a listed transaction or a transac-
tion of interest as defined in §1.6011-4 of
this chapter by the Commissioner in pub-
lished guidance (see §601.601(d)(2)(ii)(b)
of this chapter), and the listed transaction
or transaction of interest involves a gift tax
under chapter 12 of subtitle B of the Inter-
nal Revenue Code, the transaction must be
disclosed in the manner stated in such pub-
lished guidance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
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section applies to transactions of interest
entered into on or after November 2, 2006.

PART 31—EMPLOYMENT TAXES
AND COLLECTION OF INCOME TAX
AT THE SOURCE

Par. 8. The authority citation for part
31 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 9. Section 31.6011-4 is revised to
read as follows:

§31.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is identi-
fied as a listed transaction or a transaction
of interest as defined in §1.6011—4 of this
chapter by the Commissioner in published
guidance (see §601.601(d)(2)(ii)(b) of this
chapter), and the listed transaction or trans-
action of interest involves an employment
tax under chapters 21 through 25 of sub-
title C of the Internal Revenue Code, the
transaction must be disclosed in the man-
ner stated in such published guidance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
section applies to transactions of interest
entered into on or after November 2, 2006.

PART 53—FOUNDATION AND
SIMILAR EXCISE TAXES

Par. 10. The authority citation for part
53 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 11. Section 53.6011-4 is revised
to read as follows:

§53.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is iden-
tified as a listed transaction or a transac-
tion of interest as defined in §1.6011-4 of
this chapter by the Commissioner in pub-
lished guidance (see §601.601(d)(2)(ii)(b)
of this chapter), and the listed transaction
or transaction of interest involves an ex-
cise tax under chapter 42 of subtitle D of
the Internal Revenue Code (relating to pri-
vate foundations and certain other tax-ex-
empt organizations), the transaction must
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be disclosed in the manner stated in such
published guidance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
section applies to transactions of interest
entered into on or after November 2, 2006.

PART 54—PENSION EXCISE TAXES

Par. 12. The authority citation for part
54 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 13. Section 54.6011-4 is revised
to read as follows:

§54.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is iden-
tified as a listed transaction or a transac-
tion of interest as defined in §1.6011-4 of
this chapter by the Commissioner in pub-
lished guidance (see §601.601(d)(2)(ii)(b)
of this chapter), and the listed transaction
or transaction of interest involves an excise
tax under chapter 43 of subtitle D of the In-
ternal Revenue Code (relating to qualified
pension, etc., plans) the transaction must
be disclosed in the manner stated in such
published guidance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
section applies to transactions of interest
entered into on or after November 2, 2006.

PART 56—PUBLIC CHARITY EXCISE
TAXES

Par. 14. The authority citation for part
56 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 15. Section 56.6011-4 is revised
to read as follows:

§56.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is identi-
fied as a listed transaction or a transaction
of interest as defined in §1.6011—4 of this
chapter by the Commissioner in published
guidance (see §601.601(d)(2) of this chap-
ter), and the listed transaction or transac-
tion of interest involves an excise tax un-
der chapter 41 of subtitle D of the Inter-
nal Revenue Code (relating to public char-
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ities), the transaction must be disclosed in
the manner stated in such published guid-
ance.

(b) Effective/applicability date. This
section applies to listed transactions en-
tered into on or after January 1, 2003. This
section applies to transactions of interest
entered into on or after November 2, 2006.

Kevin M. Brown,
Deputy Commissioner for
Services and Enforcement.

Approved July 25, 2007.

Eric Solomon,
Assistant Secretary of

the Treasury (Tax Policy).

(Filed by the Office of the Federal Register on July 31, 2007,

11:22 a.m., and published in the issue of the Federal Register
for August 3, 2007, 72 ER. 43146)

Section 6104.—Publicity
of Information Required
From Certain Exempt
Organizations and Certain
Trusts

Proposed regulations provide rules relating to in-
formation made available by the IRS for public in-
spection under section 6104(a). See REG-116215-
07, page 659.

Section 6110.—Public
Inspection of Written
Determinations

Proposed regulations provide rules relating to ma-
terials that are made publicly available under section
6110. See REG-116215-07, page 659.
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Section 6111.—Disclosure
of Reportable Transactions

26 CFR 301.6111-3: Disclosure of reportable trans-
actions.

T.D. 9351

DEPARTMENT OF

THE TREASURY

Internal Revenue Service
26 CFR Part 301

AJCA Modifications to the
Section 6111 Regulations

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 6111 of the Inter-
nal Revenue Code that provide the rules re-
lating to the disclosure of reportable trans-
actions by material advisors. These reg-
ulations affect material advisors responsi-
ble for disclosing reportable transactions
under section 6111 and material advisors
responsible for keeping lists under section
6112.

DATES: Effective Date: These regulations
are effective August 3, 2007.

FOR FURTHER INFORMATION
CONTACT: Charles D. Wien,
Michael H. Beker, or Tolsun N. Waddle,
202-622-3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final regula-
tions that amend 26 CFR part 301 by pro-
viding rules relating to the disclosure of re-
portable transactions by material advisors
under section 6111.

The American Jobs Creation Act of
2004, Public Law 108-357 (118 Stat.
1418), (AJCA) was enacted on Octo-
ber 22, 2004. Section 815 of the AJCA
amended section 6111 to require each
material advisor with respect to any re-
portable transaction to make a return (in
such form as the Secretary may prescribe)
setting forth: (1) information identifying
and describing the transaction; (2) infor-

September 17, 2007



